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ANDREW J. SOMMER is a Partner in the Workplace Safety and 
Employment Practice Group at Conn Maciel Carey’s San
Francisco office, where he focuses on all aspects of the 
employment relationship:

▪ Represents employers in inspections, investigations & 
enforcement actions involving Cal/OSHA

▪ Defends employers in litigation in federal and state court

▪ Counsels employers on compliance with employment
laws including issues related to workplace safety,
internal investigations, leaves of absence, terminations
and wage and hour compliance 
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Eric J. Conn
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ERIC J. CONN is a founding partner at CONN MACIEL CAREY and the 
Chair of the Firm’s national OSHA • Workplace Safety Practice Group:

– Practiced for a decade w/ the former first General Counsel of OSHRC

– Focuses on all aspects of occupational safety & health law

– Represents employers in inspections, investigations and enforcement 
actions involving OSHA, CSB, MSHA, & EPA

– Manages investigations of catastrophic industrial, construction, and 
manufacturing workplace accidents, explosions, and chemical releases

– Handles all aspects of OSHA litigation, from citation contests to criminal 
prosecutions, and negotiating settlements to minimize impact of OSHA 
enforcement on civil actions and operations

– Co-Chair of Conn Maciel Carey’s COVID-19 Task Force
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✓Cal/OSHA Implications of COVID-19 in the Workplace

▪ Aerosol Transmissible Diseases Rule

▪ Interim Guidelines on Protecting Workers from

COVID-19 and Work Site 

▪ Temperature/Symptom Screening

▪ Requiring Face Coverings

▪ COVID-19 Illness Recording

and Reporting Guidance

AGENDA
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CAL/OSHA Implications 
of COVID-19
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CAL/OSHA Guidance on COVID-19
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• Cal/OSHA’s ATD Rule requires the following employers to protect 
employees from airborne infectious diseases (such as COVID-19) 
and pathogens transmitted by aerosols:

− Hospital, nursing facility, clinic, medical office,
home healthcare, long-term healthcare,
hospice, medical outreach, and EMT/EMS

− Laboratories, public health and police
services that have reasonably
anticipated exposure to ATDs

− Corrections facilities, homeless shelters
and drug treatment programs

− Other locations Cal/OSHA informs in writing must comply w/ the Rule

Aerosol Transmissible Diseases Rule

© 2020 CONN MACIEL CAREY LLP      ALL RIGHTS RESERVED ATTORNEY ADVERTISING WWW.CONNMACIEL.COM



• “CA employers are required to establish & implement an IIPP to protect 

employees from workplace hazards, including infectious disease.”

• Employers must determine if COVID-

19 is a hazard in their workplace

• If so, must implement infection

control measures, including

applicable recommendations

from CDC, OSHA, and Cal/OSHA,

and must train employees

• “For most Calif. workplaces,

adopting changes to their IIPP is

mandatory, since COVID-19 is widespread in the community.”

Employers Not Covered by the ATD Rule
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• Establish a written, worksite-specific COVID-19 prevention plan at 
every facility, perform a comprehensive risk assessment of all work 
areas, and designate a person at each facility to implement the plan

• Identify contact information for the local health department for 
communicating info about COVID-19 outbreaks among employees

• Train and communicate w/ employees/employee reps on the plan

• Regularly evaluate the workplace for compliance with the plan and 
document and correct deficiencies identified

• Investigate any COVID-19 illness and determine if any work-related 
factors could have contributed to risk of infection.

• Identify close contacts (w/in 6’ for 15 min. +) of an infected employee 
and isolate COVID-19 positive employee(s) and close contacts

Worksite-Specific COVID 19 Prevention Plan
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• Implement COVID-19 Exposure/Infection Control Plan

• Engineering controls (e.g., high-efficiency air filters, increase 

ventilation rates, install physical barriers, etc.)

• Admin. controls (e.g., require sick workers to stay home, 

virtual meetings, implement telework if feasible, job 

rotations/staggered shifts, requiring face coverings, etc.)

• Safe work practices (procedures to reduce duration, frequency, 

or intensity of exposures; e.g., requiring regular hand washing)

• PPE (conduct temporary PPE Hazard Assessment (e.g., face 

shields, respiratory protection, gloves, gowns, etc.)

Protective Measures to Consider
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New Procedures
Impacting Employers
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• If employers are planning to do any diagnostic testing on 
workers, they must follow CDC guidance and regulatory 
requirements including:

– Testing must be job related and consistent w/ business necessity

– Employer must ensure tests are accurate and reliable

– Employers should still require that employees

observe infection control practices

– Employers who are testing and recording must

keep the records for one year, maintain

confidentiality and comply w/ Calif.

Consumer Privacy Act (possibly required

to be kept for 30+ years pursuant to

Cal/OSHA’s Employee Medical Record rule)

Health Screening Procedures
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• Employers can require employees to participate in testing 
even if they do not exhibit symptoms

– Note: This is permissible under the “Direct Threat 
Exemption” of the ADA

• A negative test does not mean
an employee will not be infected
later, so employers should keep
following the guidance of medical
and public health authorities

• Consider having employees self-monitor and/or fill out
questionnaires

Health Screening Procedures

© 2020 CONN MACIEL CAREY LLP      ALL RIGHTS RESERVED ATTORNEY ADVERTISING WWW.CONNMACIEL.COM



• Employers must:

– Conduct testing in a non-discriminatory manner

– Maintain the confidentiality of test results

– Determine whether time related to testing is compensable under 
federal and state wage and hour laws

– Have protocols in place for employees who refuse testing

– Have consent / 
acknowledgement forms

– Establish protocols for notifying 
employees of results

– Determine when and under what 
conditions employees who test 
positive can return to work

Health Screening Procedures
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• Employers may require use of face coverings in the workplace:

– A face covering is a cloth, bandana, or other type of materials 
that covers an employee’s mouth and nose.  

– The CDC lists five criteria for “cloth face coverings:”

1. Fit snugly but comfortably against the side of the face

2. Be secured with ties or ear loops

3. Include multiple layers of fabric

4. Allow for breathing w/out restriction

5. Be able to be laundered and
machine dried without damage
or change to shape

Requiring Employees to Wear Masks
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• What if an employer has distributed face coverings, but an 
employee fails to bring their face covering to work?

– Because face coverings are considered protective equipment, 
the employee should not be permitted to work on-site until 
s/he is able to obtain a face covering

• What if employees want to use their own face coverings?

– Must make sure the coverings meet the CDC’s 
requirements and that they clean them correctly

– Employers should provide employees a reimbursement or 
subsidy for material and cleaning costs

– Must be work appropriate and cannot feature offensive 
images or content
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• Employers should provide training to employees at the time that face 
coverings are distributed or implemented

• If an employee declines to wear a face covering for medical reasons, 
employers should engage in the interactive process with such employees 
as required by the ADA

• An employee who cannot breathe through a face covering should not be 
required to wear one, but may need to be temporarily removed from 
customer-facing responsibilities, provided with leave, or accommodated 
in some other fashion
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• Face coverings should not interfere with an employee’s ability 
to perform the job

– Employers should assess this issue during the rollout 
process, identify cases where face coverings may inhibit 
job performance, and develop workarounds that do not 
compromise safety or performance

• Employees who decline to wear 
face coverings without a medical
or otherwise protected objection 
should not be permitted to work 
and may be disciplined for not 
following work requirements
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Cal/OSHA COVID-19
Recordkeeping and Reporting
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• Does a COVID-19 case have to be confirmed to be recordable?

– No.  Unlike Fed OSHA’s guidance, Cal/OSHA’s FAQs now make clear that Cal/OSHA 

does NOT require a positive test for COVID-19 to trigger recording requirements

• Is time employee spends in quarantine considered days away from work?

– Unless employee has a work-related illness that would otherwise require days away 

from work, time spent in quarantine is NOT days away from work for recording 

– This likely means quarantine

days do not count, if it was

precautionary only (i.e.,

quarantine b/c of a close

contact, but it is later

confirmed the employee

did not contract the illness

Cal/OSHA Recordkeeping FAQs
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• Contrary to Fed OSHA’s “more likely than not” standard and carve-out for 

identifiable alternative (non-work) explanations, Cal/OSHA has established 

a (possibly rebuttable?) presumption of work-relatedness if there is any 

identifiable workplace exposure that can be shown

• The following factors reflect a work-related exposure:

– Interactions w/ people known to be infected with the virus

– Working in the same area where people known to have been infected had been

– Sharing tools, materials or vehicles w/ persons known to have been infected

• Unclear how Cal/OSHA expects employers to evaluate circumstances w/ 

an identifiable workplace exposure AND also an identifiable non-work 

exposure that is much more likely to have caused the illness

Cal/OSHA’s New Guidance
on COVID-19 Work-Relatedness
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• Even w/ NO identifiable workplace exposure to trigger the 

presumption, employers must still evaluate the employee’s work 

duties and environment to determine whether the illness is work-

related (perhaps under a more-likely-than-not standard?)

• Cal/OSHA IDs the following factors as relevant for that analysis:

– The type, extent, and duration of contact the employee had in the work 

environment w/ other people, particularly the general public

– Social distancing and other controls that impact the likelihood of exposure

– Whether the employee had work-related contact w/ anyone who

exhibited signs and symptoms of COVID-19

• Any doubts about whether an injury/illness or fatality is related to a 

workplace must be resolved in favor of a report to the Division

Cal/OSHA on Work-Relatedness
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• State OSH Plans are required to be “at least as effective” as fed OSHA, 
but generally may mandate employers meet more stringent 
requirements (e.g., report more injuries/illnesses)

• However, this does not apply to injury and illness recordkeeping

− OSHA’s regs at 1904.37(b)(1) provide: State-Plans must have the same 
requirements as Fed OSHA for determining which injuries and illnesses are 
recordable and how they are recorded

− Uniformity in recordkeeping is mandated by fed OSHA, so state plans may not 
establish broader recordkeeping requirements (i.e., a recordable should be a 
recordable no matter where you are)

• Outcome-based analysis of Cal/OSHA guidance vs. fed OSHA guidance 
reveals cases that will be recordable in Calif. but not in fed OSHA states

• Fed OSHA has a mechanism to address problems w/ administration of a 
State Plan – a Complaint About State Program Administration (CASPA)

Legality of Cal/OSHA’s FAQs
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• “Every employer shall report immediately…to the nearest Dist. Office [] 

any serious injury or illness, or death, of an employee occurring in

a place of employment or in connection with any employment.”

• “In connection with any employment”

− Contracted in connection w/ work, regardless

where symptoms onset

• “Occurring in a place of employment”  

− Serious illness or fatality that occurs at work

are reportable, even if it is not work related

− Cal/OSHA FAQs make clear a non-work related

COVID-19 illness occurs “in a place of employment”

only if “the onset of symptoms occurred at work”

Cal/OSHA COVID-19 Reporting
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Conn Maciel Carey
COVID-19 Task
Force Resources
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Check out our OSHA Blog:

www.OSHADefenseReport.com
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QUESTIONS?
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